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IN THE MATTER OF
Sections 284, 285, 286, 287 and 288 of the Companies Ordinance 1984
AND IN THE MATTER OF

PFIZER LABORATORIES LIMITED

a company incorporated in Pakistan,

having its registered office at

12, Dockyard Road, West Wharf, Karachi .............................. Petitioner No 1

AND

PARKE DAVIS & COMPANY LIMITED

a company incorporated in Pakistan,

having its registered office at

B-2, SILTE., Karachi ......c.....cooiiieici i Petitioner No 2



ORDER SHEET
IN THIEE HIGH COURT OF SINDH, AT KARACHI
J.M. No.2%cf 2001

Date order with signature of Judge

For further arguments in CMA No,1725/2003.

{i) C/A in CMA No. 1725/2003,
{11) Statement filed by Mr. Muhammad Ali Sayeed Advocate.
{111 Additional Aflidavit filed by Advocate for the petitioner.

Dates of hearing 25.10.2005, 18.10,2006, 08.11.2006, 28.11.2006,

07 12.2006 & 22.12. 2006 ; T
o Petitioneris through : Mr Qazi Faez Issa. Advocate
o Objector through' ;| M/s Muha; nmad Ali Say‘eed &:S_hehnshah:
: = | oy »H\issam‘ Advocates. _ |
: =< | | !
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5 g" i 5 e GULZAﬁ P\HMLD. J: | THis is|an application under section 151 CPC filed by
;i _."‘jk the objeﬁor prayjng ; | 0 Sﬂltt 12 aside o : t.he valliah il repon of Pﬁzer Laboratones
"i’.:-:w,._h © LW (PL prepared bl M/ rd|R éi Sidat yder & Co. (the audltors),
terms of order dated 14 10 200i and to order for prepannq fresh valuatlon report of

PLL as an on going concemn and in the altematlve dlv1dend growth model
suggested bv the audrtors in their report may be applied in its entirety with all its
ramifications and the date of acceptance of offer i.e. 31.8.2003 contained in letter
dated 9.8.2003 be extended and fixed on the disposal of the application. PLL has
filed counter affidavit to which rejoinder is filed. An additional affidavit is also
filed by the objector.

2, Leamned counsel for the parties have made extensive submissions while the

counsel for the objector has also filed a comprehensive note of written arguments.

3. The controversy arises from the fact that a petition under, section 284 read

with section 285 to 288 of Companies Ordinance 1984 was filed joinjtly byPﬁzcr ' :

Laboratories Limited as petitioner No. 1 and Parke' Davis & Company Limited as
' .

petitioner No.2 seeking sanction of the scheme | of arranszement|

o _;'dmg fqr. |

';l‘transfer of i

whole ot the undertakmg busmess assets, propertles nghts liabilities and 1 |
| -

obhgatrohs and conseQuenhal pravers This' petlhon came to' he ‘Jcontested by |
- minority share holders ‘of both the ’compames and ultrmaielv vxde judgment datéd |
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amaloamatlon of petrtroner No.1 mto the petltloner No. 2 ‘with usi



26.6. 2002 the scheme of arrangement was declmed and whlle disposing off the

petition tHe fol]ownw d)reutnons werc given

1 ‘
l Py ;

1. The egercise of valuatlon be COTldllLted afresh through
an independent .wdttm who should evaluate th_e.
petitioners as on going concern and for the purpose of
valuation the tactors such as tangible and intangible
assets and every factors that concern the valuation be
taken into constderation.

>

On the basis of {resh valwation. bv independent
auditors. the majority  share holders of PLL to
purchase the share from minority share holders who
ate willtag to pact with theie share on masonahle price
and.

(S

The scheme be put to the members in the extra
ardinary general body meeting for their approval to be
convened under Court divections.

4. On 14.10.2002 the court passed the following further order:

“In view of consent for the appoitment, M/S Ford
Rhodes Sidat Hyder & Co., the said fum appointed as
Auditors at the cost of the petitioner to evaluate the
Petitioners as “on going concern’” and for the purpose of
evaluation the factors such as tangible and intangible
assets and every factors that concern the valuation be
taken into consideration, The evaluators would be at
hbertv _to summon’ any documents, material or
infor mation from relevant quarters for such valuation. A
copy of the judgment dated 26.6.2002 may also be
- provided b the valuatoré in this regard and every factor
that has been considered bv thls Court be consuiered for
such valuat(on

On the bas1s of t('lls ordel‘ the auiltors have: prepared the valuatlon report, a

photocopy. of which 1s ﬁled as annexure ‘B to thc appilcatlon -

0. Pursuant to this report. counsel for the petitioners through his letter dated
09.8.2003 has offered the objectors/minorily shareholders to purchase their.entire
sharcholding in PLL. at Rs.37.42 per share providing terminal date of offer as
31.8.2003 on which the objectors have filed this application and by an order dated

25.R.2003 the effect of this letter was suspended.

7. Teamed counsel for the objector has attzcked the valuation report of the
auditors and submitted that the report does not comply with the court order dated
14.10.2002 as the auditors have not valued the company as an on going concem

and not taken factors into consideration nrovided in the said order. -



3.
application filed by the nbjector on the grounds that the order dated 14.10.2002 did
not provide lor filing of objection to the valuation report of the auditors and on
pronouncement of judgment the court became functus officio. It was further
submitted that the appliealien'is based upon malafide inasmuch as the wife of
attorney 01 objector has subsequent to Valuatlon report acquired 50.000 shares of
PLL and that auditors have gtven then fair opmlon substantlallv favouring the
objector.

9.

i |

[ have conmdex‘ed the submlsslons of leamed counsel and have also

. eonsxdereli lthe report ofithe audltors, in the faee of the order passed bv tius court.

10.

of the Jppheatlon that the oxder dated }4 10.2002 dld not pr0v1de for objecting to
the valuation report and that on announcement ofjudgment dated 26.6.2002 the
court has become functus officio. suffice it to note that when the court in its order
reqires thy[hing to be done providing parameters, a party to the proceeding is
always entitled to agitate that the thing done is not consistent with the court order
and mav seek compliance of it in its true terms and spirit. This 1s so because the
thing done under the court order remains {usticiable until it reaches its logical
concluston of either being accepted by the parties or operates as an acceptance by
law. Neither of the two conditions tn the case in hand are pointed eut. As regards
the question of functus officio pressed without citing law. I find that after the
Judgment dated 26.6.2002. the petitioners themselves have given consent on the
basis of which order dated 14.10.2002 was passed. At that point of time. the
petitioner did not raise such objection and 1 am unable to discover the rationality of

this argument at this stage of the proceeding. As regards the Qround of malaﬁde I

do not consider that merely purchasing of share by the wife of the attomev of the :
objector will lead to anv such mference except that 1 in the first place it may bev

assumed that while purehasmg the shares she was famnlxar with value of shares B

detennmed by the audltors report and at best a; plea of estoppel may be ralsed
against hef I can ot however exgect‘that she mav ‘not be aware of the dlspute
regardmg the valuatlon df the shares and if she has ventured to purchase the shares
a\f done 0 as a busmess nsk to herself but 1t could not be from any

ed upo matfide The ‘Le

T\ild bF dLa with Whﬂdé?dc.&ﬂmg dylth

she may K
Fangei‘;,- bas last
petitioner c

counsel.”

Leamed counsel lor the petitioners has objected to the maintainability of the

arg;Uments ' of the objcctor i

g4 in
So far the ob;eetlons of !eamed d:ounsel for petltloner on the mamtamablhty '

ménhoned‘ objechon from| the side of L



11, As it appears from the record. that the exercise of valuation of PLL was
undertaken carlier be NS Tascer [ladi & Company. a firm of Chartered
Accountants in therr rcp(.u"l have valued the share of PLL as on 31.12.2000 at
R« 1.37 on the basts ol fawr value of net assets and worked out swap ratio of 264
shares of PLE to 1 share of Parke. Davis & Company Limited. The court in its
Judgment has rejected sueh valuation of shares on the premises that PLL has not
been valued as an on going concern and its goodwill. patent and trademark being |
tangible assets have not been considered by the Chartered Accountants in making
of such valuation pursuant to which directions as noted above were given in the
Judgment and further these aspects were also drawn in the order dated 14.10.2002.

which was passed by consent.

12, The auditors in the report which is being attacked by the objector have
followed the formula of dividend growth model whereby per share value of
Rs.37.42 has been advised to be the reasonable price of share of PLL at which the
majority may acquire from the minority shareholders. Swap ratio of 376 shares of

PLL to I sharc of Parke. Davis & C ompany Limited has been concluded.

.

13, The objeutor do accept, lhe formula of dlvndcnd growth model on which the
value of! PLL as. an on gomq conc?m has been worked out to Rs.2.716. 98 million.
l objegtlon that in d1v1d1ng tfus value on. issued subscribed and paid up

I

shares. the right shaxcs msued bv PLL to its holding company be excluded

but rais

whercupon true value of shares held'b_v him will erystallize. The objector claims
Ilmt right shares have been acquired by the holding company of PLL in dubious
manner tnasmuch as the holding companvy has forced upon the management of
PLI. to acquire raw material from it which entails the concept of transfer pricing
which has robbed profitability to PLL rather it has become indebted to its holding
company which indebfness. the holding company has injected into PLL

acquiring the right shares thereby not onlv made PLL which was a profitable
concern into loss making concem but also diluted investment of the minority

; .

shareholders and in the same wayv goodwill and tangible assets of PLL are being
camouflaged as it 1s being worked out by the mechanism of t‘ransf?r pricing. These

~

facts arc not controverted by the petitioners counsel.

14, Perusal of the auditors report shows that they have repeatedly made

observations reearding the management policy of adhering to the mechanism of -

transfer pricing and at page 6 of their report have said as follows:

“ It may be argued that the ﬁnancial position of PLL is
a direct consequence of the decisiont of its management



to operate in the manner described, and that such
 management decisions have been in the interest of its
4 majority ' sharehblder, which ‘is "also its principal
|

supplice of raw nfxatc?xg'i%a!s'. It may furt::hcr be argued that
had the majority] shareholders riot considered it viable:
10 bpexjatt in this ;naimelr, they would not have funded
the financial deficits of PLL by equity injections and.
would have wounded up the operations of the comparny
in Pakistan - the underlying assumption being that:
such investment would be expected to yield profits
commensurate with the risks of such an investment.

It mayv also bhe argued that the interest of Pfizer Inc’s
presence wn the Pakistan markét may lie not only 1n
profitability derived from its operations in the country
but also from Pfizer Inc. maintaining its presence in the
Pakistan market as part of its global strategy.

However. notwithstanding the above. the ultimate

\ decisions token with respect to the operations of PLL
do nol appear to have been in the interests of the
minority sharcholders. The minority sharcholders have
not received any return on their investment during the
fast ten vears and theiy investment has also diluted over
tunc as PLE issued rights shares from time to time.
which were anly taken wp by its parent company. These
minority sharcholders now hold only 0.68 percent of
the total shareholding (492,976 shares).”

—
i

At page 7. the auditors have $tated that:

“ Since the values determined under the scenario that
active ingredients could have been procured at
significantly lower prices if the alleged transfer pricing
, would not have been restored to, is subjudice at various
h ‘ legal and appellate forums, we have opted not to base
.. | ' our recommendation taking cognizance of this

; ' “scenano.” '

- 16 Tﬂtne a‘udiito'rsg tljen proceeded to undertake the exercise by ¢oncluding at
. i .

page 9

S R o
their f]époft s folio&s: ‘
N 7 FHE I
“It is neither possible, nor part of the scope of our work,

“to determine the impact of the decision of the
o management of PLI to procure its raw material from -
parties other than its parent/affiliated companies, would
have on the value of the company. We assume (refer
tundamental  business assumptions below) that the
existing arrangements will continue for the company as
2 poing concetn,”




7 The auditors report [urther shows that PLIL is having steady increase of sale
ol its products for over five vears period i.e. 1998 to 2002 and such growth on an

averaee is around 4% per annum. Al page 26 of report. 1t states as follows:

“The companv generates its revenues from a portfolio
of 22 brands of which five products of the company
contribute around 70 percent to the total revenues. -
However, the top two products of the company are
being sold al a gross ‘loss even though both these
products 'i.e. Norvase - and Vibramycin are well
establl‘;hcd products ' and hold the second and first :
posztrons respectively in terms of market share in their
respectr\/¢ drug categories. Thesc products have
becomg on‘txovg,rsxal 11{ various. selated Government |
degamhe ts, ’prlmarﬂv due to 1ssués raised by the
‘ : Incomc; Tax abthorits latmg ta the purchase cost of

? | theI resp cﬁve; z?chvgs gredxents of these products

? Thése achvo mgredmm are bemg putchas&d by the

! corhpahy hoxix 1ts palexi company Pfizer Inc. and; the |

‘ ‘td}s au h ntx have flsmssed these t.ransactzons as not -
bemg at ﬂrms lemzth, ‘'The MoH is also cautlous while -
taking an'y ducmon{a with tespect {0 mc,\easmg the
prices of these produuti /

~

L1 however, is paving Income Tax to the tune of around Rs. 35 million

every vear lor the last five vears under the Presumptive Tax Regime.

18 Page 74 of the report demonstrates import price and alternate source price

of raw matertal imported by MNC's and as regards PLL it has noted as follows: .

— o= s US$
Name of material _ Import price per NG Alternate source price per KG.
Amlodepine Besvlate 30,000 500
Pirosicam S AV 125

Doxievelipe 700 60

19, The reporf slates that approximately 75 perceﬁt of raw‘mat-crialb used Bv' .
PLL are mmported hom dtﬁerent parts of the world. Around 75 to 80 percent of -
- these imports (approv:lmatelv 60% of total purchase) arc from Pfizer Inc. or other
aiﬁhated compames The audltors ih thc sccnano as ‘noted above, have based their

opinion | ﬁxmg the qwap raho and reasonable prlce of the shares Wh;ch -are noted

:"s exuw;c the audltors haVe conducted ‘on the basm of gomq concem .|

.asset v ‘_uatlon Fmd hdve state(l that valuanon S0 amved at mcludes the value of i

| go’bd*w'i 1 ijnpii itly | 1rj\erexlt in thj bqsmesm 1 ma\( also také note of the aspects of
&fmg%l fuor Els!n ited T ‘he uditors at page 142 of thclr report wlnch rurs as.

i ‘-". { } BRI _ $ i ,,| % ’ "
1 R T Tt g i Frodestd ”




= Share capital

CThe capital invested by the shareholders of the
company stood at Rs.726.2 midlion and  comprises
around 119 pereent of the total assets of the company.
Phizey Tne. hos made repeated capital injections in PLL.
amountine to Re. 88 8 million. Rs.54.3 million and Rs.
3318 mihion n the FYsE 1998, 1999 and 2000
respectivel v, These equity injections have been through
vight issucs which were fully taken up by Plizer Inc.

Advance against equity.

Owing to the dismal liquidity situation of the company,
the management has been borrowing funds from its
parent company. Plizer Inc. to finance its working
capital as well as capital expenditure requirements.
Funds in this regard have been borrowed ‘every vear
dwring the five year period under review except tor
FYE 2000 where no borrowing was made. These funds
were converted to equity through issues of right shares
form time (o time. However, no right shares have been-
issued subsequent to FYE 2000. Advance against
equitv stands at 37 percent of the paid up share capital
of the company as at December 31, 2002.

E | ' Au,umulated losses

. As a re%ult (ljf continulpq net losses, the accumulated
\ - l g .Iofses o,t thé: comﬁanv have mountcd to Rs. 930.3

llion jin the FYE 2002 as. compared to Rs.336.7
mhhdn in FYE 1998 an .increage of almost 176
"percent These | accumulated losses' are equal to 152
percent \of c toﬂal ‘3sscts of the company. The
. persistent aucumulanon of losses has resulted in a
e wipeout of more than 90 percent of the equity invested
by the shareholders; the positive equity figure primarily
being as a result of rcpeated equity injections and tunds
disbursed by Phizer Inc. as advances against equity
which are eventually to be converted to equity. Further,
the company has also not distributed anv dividend since.
the last 10 vears.”

200 Whatever, the ligures in the auditors report may reflect, the glaring fact o.n
the basis of which the auditors have proceeded with the exercise provided by the
order dated 14.10.2002 scems to be based on assumptions and acceptance of the
fact of the transfer pricing and its financial standing on PLL and its impact on
shareholding funds which is all negative to PLL and to its mino}ritv sharehéiders '
The objector h‘m agitated befme me that the mmorlty shareholders should get a fair

value of their shares from PLL n minusing the elements of transfer pricing and the .

right shares acquired on its basis by the holding company of PLL. Them appears to_f.,




goad deal of law on the point as to how the directors are required to conduct the
r atlais 01‘@ company. Holding company having 99.32% shares in PLL ought to be
having ity own nominated board Section 214 & 216 of the Ordinance requires
directors ’0 mndud thurmc]ves in a fduuarv behav;or and their acts have to be
bonafide and for the bcnef t of the Lomlpanv as a whole The motwated interest of
\thc board‘ of PLL lo lookaﬁcr the beﬂef ts of its OWn emp]over 1e the holdmg
company to the detrnment of mmo tv hareholders 15 not legally perrmss1b]e and
mav bring the af’fwns o‘f PLL |w1th‘*n the scope of| sectlon 265 of the Ordmanc.e
which. mler alia. provides forvan mvc;stlgatldn of the company 8 affalrs by the
Cominission in the circumstances suggesting that the business of the company
have been conducted or managed as to .deprive the members thereof a reasonable
icturn o1 that the affairs of the company are not being managed in accordance with
sound business principles or prudent commercial practices. But. this is not what the

abjector has sought from the court. This. however. does not affect the applicability

of the Tegal provision which remains to be adhercd.

- 21 Thmigh there mav be disputes pending with the Income Tax authorities in
respect of tax habihties of PLT. Tam not much concerned with those procéedinos
as the jurisdiction being exercised by me is that of a Company Judge and the
matters and things that are brought to the notice of the court is in respect of its -
company urisdiction. T am required to address them as the law requires it to be

done.

22, 'The aspect of transfer pricing and its impact on the. financial: standing, of
PLL and resultant marginalizing of minority share-holders is very much admitted
in the auditors report, that their invcstment have been diluted overtime by issuance
of right shareq to the parent Lompanv The fuhds used by the parent company for
this auqumtxon 1s not a direct investment by 1t in PLL but from chunk developed

» . on ‘;ellmg of its products to PLL at the price whlch 0therw1se 18 altogether
' 4 . | unu)nquénable from the. stand pomt of the comparatlve chart of same products
. being ob alnable from othér sourues It is amazmg that PLL though havmg

L g
e‘(cdlenusales s <unabl¢ to $how proﬁ#s and for thls;the auditors themse]veq have -
squarely hlamed khe elemen{ of irahsfe,‘vr pncmq whmh the manaqement of PLL is
unable to avoid. [hough busme‘;s realmes mav be relevant ‘but at the same time,
law requires directors to exercise their power in a ﬁducwrv capac1tv and to conduct
the business of the company on sound business principles or prudent commercial

practices and not to deprive its members of reasonable return on their investment.




3y

In the case of Scottish Co-Operative Wholesale Societv Ltd. V/s Mever and
another {19390 ACT 324 the House of I.ords dealt with a case where the holding
company took decisions reearding its subsidiarv company which were oppressive
and broughl it 0 a pass where the subsidiary was on the verge of liquidation -
resulting dechine in value of shares of subsidiary. seriously affecting its minority
sharcholders and rehiel was gnantcd to them bv fixing enhanced price of the shares
by way of compensation and the company was allowed to operate and continue its
business. Tis Lordship Viscount Simonds. in his opinion adopted -the views of
Lord President Cooper that *“ In my view. he said. the section warra'nts the court in
looking at the busmess rualmes of a situation and does not conﬁn@ them to a
NAITOW 1ecrahstlc View. Truth is that whenever subs1dlarv 18 formed as in this case

:

with an Jndependent mmontv ‘of shareholders the parent companv must, if it is
l
ngaged n the samc Llaqq of busmess accept as a result of having formed such a

subsidiary an oblloatlon S0 to conduct What are in a, sense 1ts own affalrs as to deal

'falrlv wi h ity subs1d1arv ” Same vtew was adopted by HlS LOI‘dShl[J Keith. He

further otcd ﬁ‘om ord iSom . th?t ““ The: so<:1ctv as malontv sharcholdere

controlling thc c.ompanv made u‘se‘ tOf its - control to ensure that the company

remained passive under the attack and did not have an opportumtv to struggle for
ils existence™ that thev failed in their dutv of raising “the question of looking for
another source of supply as an urgent question of policy” and that, when the
policy ol hquidation had been expressly approved by the society’s board “the
nomince diectors still did nothing and let the company drift towards the rocks.™
His Lordship Denning, in his optnion expressed his view as to how a nominee

directors are to conduct the affairs of the subsidiary company and stated thus:

“ What. then. s the posttion of the nominee directors
here? Under the articles of association of the testile
company the co-operative society was entifled to
nomnate three out of the five directors, and 1t did so. It
nominated tluee of its own directors and they held
office, as the articles said, “as nominees” of the co-
operalive society. These three were therefore at one and.
the same time directors of the co-operative society -~
being three out of 12 of that company — and- also.
directors of the textile company - three out of fiveg -7 .
there. So long as the interests of all concerned were in :
harmony, thetre was no d1fﬁcu1t} The nominee =
directors could do their duty by both companies without . -
embanassment But 50 soon as the mtercs{s of the fwo
compamés were in conihct. the ﬂomlnee duectors were
. placed m an tmpossﬂﬂe position. | Thus when the, ;
|| realuzh ent of shardholdmg was under dlscussmn. the
du of the three dxrelcto s to the textﬁé company wasto
! gct the best Iposmbh: price, for any mew. issue -of its
| b shares (scc pgr Lord anht in Lowr} V. ansohdated
|

i



the cotoperative lsoci ty was to obtam the new shares at.
the lowe§t po*ssﬂ?le ppci* at par; 1f they could. Again,
when the co-opérative socicty dctcrmmcd to sct up its
own ravon department. competing with the business of
the teetile company. the duty of the three drectors to
the textile company was to do their best to promote its
business aad to act with complete good faith towards it;
and 0 consequence not to disclose theur knowledge of
s atfairs 1o a competitor. and not cven to work for a
competitor. when to do so mught operate to the
disadvantage of the textide company (see Hivac Ltd. V.
Park Roval Scientific Instruments Ltd."?) . whereas they
were wnder the seif-same duties to the co-operative
soctety. It 1s plain that. in the circumstances, these three”
gentlemen could not do their duty by both companies.
and they did not do so. Thev put their dutv to the co-
operative  society above their duty fo the fextile
company in s sense. at least, that they did hothing to
defend the wnterests of the textile company against the
conduct ol the co-operative society. Thev probably
thoneht that ““as nominees” of the co-operative society
their first duty was to the co-operative society. In this
they were wrong, By subordinating the interests of the
textile company to those of the co-operative society.

~they conducted the affairs of the testile company in 2a
manner oppressive to the other sharcholders.”

" , | i { Affican jelect/lon T Ist Ltd “), whereas their duty to

24 H1A Lordship further goes o‘n'_say.' that:

1

- % One 011 the most uscful orders mentioned in the
g ‘ _Seotlon which lwdl enable the court to do justice to the
B ! ¢ injured sharehglders +1is/to order the 0ppress01 to buy
i S B - their shar¢s at'a fair, prlcﬁ and a fair price would be, I
it R R 0| think, the ‘valué which the shares wauld have had at thc
date of the petmoh. if tﬁere had been no oppression. |
| Once the presser has b ught the, shares the, company |
- can suryive. It tan coﬁtm e to operate. That is a matter
for him, 14 1s, ‘doubt ¢ that an order of this kind
- ' gives to the oppressed aareholders what is in effect -
money compansmon for the i injury done to them: but 1
see no objection to-this. The section gives a large
discretion to the court and it is well exercised in making
- - an oppressor made compensation to those who have
suffered at his hands” . -

2

n

In' citing the provision of the Ordinance, the principles of conduct and
dealings of the parent company with its subcidiary which alfects the latters
business and its minority sharcholders,-my emphasis is that it should be based on
good faith and in the interest of subsidiary company and upon sound business’

principles or prudent commercial practices and not be oppressive to the minority

sharecholders of denrivine them of a reasonable return on their investment. The



4 : concept of on going concern and the valuation of tangible and intangible assets of
PEL as ordered by the Court on 14.10.2002 did not provide in its context, factors
cxtraneous but only bonafide in the interest of PLL and its members based upon
sound business principles or prudent commerciel practices. Though. the auditors
have done enormous work and have given their fair opinion about the affairs of
PLL: but at the same time %Fassumed that they were confined in their exercise

to only whims and wishes of the management of PLL.

'

=

26.  The grievance bf the ObJGCtOF is that the value of their shares may be
- derlved (Tn d1v1dend gmmh model value of Rsb2 717 million by exdudmo the right
| | shares 1s~xued to the parent compﬁmv. Apparentlv sueh an exercise will not be
powxble r for the reas n tHat there 1s no pmeeedmg before the court for the
ratification of the re rer abd it is not made ¢lear as to orf what prmuple of law.

thi= can be done in this proceeding, .

-

A7 s the facts and circumstances do show oppressive treatment (o minortly

) sharcholders of PLIL masmuch as thev have not been paid return on therr
myestment and the value of their shares have receded overtime for reasons already
nofed above. thev seem 1o be entitled 1o some measwre of compensation on

acquiring from them their sharcholding.

28, Apart from the areuments that nght share be excluded in arri\\/in.g‘at per
share value on dividend growth model. no other mode was suggested. Be that as it
may. the record shows that in the first report of the Chartered Accountants. per
share value of PLI was worked out at Rs.1.37 as on 31.12.2000 on net asset value.
. The auditors. m their report, have worked out per share value at Rs.1.67 as on
A1.12.2002 on net asset value. On dividend growth model, value per share is
worked out at Rs.37.42 based upon an on going concern inclusive ofgbodwill and
value of tangible and intangible assets and this is despite the fact that PLL is in loss
to the tune of Rs.930.3 million for the year ending 2002. As'it appears. the loss in
the hooks ol PLL. in realitv may not be loss to the parent companv but is a result
of div usuoln of PLL funds to it bv wayv of transfer nrlcmo to use such funds either
to enhance its own equrtv in PLI or to haVL, it as its own proﬁt derxveJﬁom
opeqtlon bf PLL and to drstrlbute 1t amt)ng 1ts own members as dl\fxdend This. in

; 1
my vrew ls an op{)resswe eonduct of the subsxdrarv and its mmorltv shareholders _

3} bl 1 \,-\'
t

the parc?n eomplanv I LI P
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| 5
Thdq in whht forrh the objectbr could be compensated in the cited case of
cottish Saciety, it was clone bv prlcmg the shares on the date of petmon if there

had been no oppression. The date or dates on Wthh the objector acquired the



sharcs of PLL will be relevant and the dates on wlich oppression seem to have
faken place and the guantuny and elfect of such oppression on the objector’s shares.
The price of the ebjector’s share mav be worked out by the auditors minusing the
clement of oppression on the dividend growth model which model 1s accepted by
the obiector. The awditors will hear the objector and the PLI and accordingly give

thet report as carly as possible.

| 30, The application 1y the above terms stands disposed of

arachi %f !
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